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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant vs. Covered Bridge Farm
Market, Inc., Respondent; 8 U S.C. 8§ 1324a Proceedi ng; Case No. 89100240.

ORDER CRANTI NG COVPLAI NANT" S MOTI ON FOR 28 CFR 68. 19( Q)
RELI EF AND FOR SUMVARY DECI SI ON AND ORDER

A. Summary of Proceedings

1. On March 8, 1989, the United States Inmigration and
Naturalization Service issued as to respondent Covered Bridge Farm
Market, Inc., d/b/a Covered Bridge Garden Center (herein sonetines called
" Covered Bridge'') a notice of intent to fine (herein sonetines called
““the notice'' or ““the notice of intent''). This notice alleged that
respondent had hired 45 naned individuals after Novenber 6, 1986, for
enploynent in the United States. The notice further alleged that
respondent had violated 8 US C & 1324(a)(1)(B) and 8 CF.R 8§
274a.2(b)(1) and/or (2), (1) as to 6 such nanmed individuals, by failing
to prepare an enploynent eligibility verification form (Form[-9), or,
in the alternative, failing to make such forns available to the United
States Imrigration and Naturalization Service (" "the INS') for
i nspection; (2) as to 18 such naned individuals, by failing to ensure
that they properly conpleted Section 1 of a Form1-9 and by failing to
conplete properly Section 2 of such a form (3) as to one such naned
individual, by failing to ensure that she properly conpleted Section 1
of the 1-9; and (4) as to 20 such naned individuals, by failing to
conplete properly Section 2 of such a form The notice set forth an
intent to order a fine in the anount of $13,250.00. See infra fn. 1

2. By letter to the INS dated April 2, 1989, respondent's counsel
acknowl edged that the notice of intent to fine had been served upon
respondent on March 15, 1989, and requested a hearing before an
admnistrative law judge (infra fn. 1). See 8 U S.C § 1324a(e)(3)(A
8 CFR § 280. 1.
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3. On May 12, 1989, conplainant filed agai nst respondent a conpl ai nt
whi ch incorporated by reference the foregoing notice of intent to fine.

4. A tinely answer by respondent's counsel, dated May 29, 1989,
admtted that respondent had received the notice of intent to fine and
had requested a hearing. !Further, respondent's answer admitted that after
Novenber 6, 1986, respondent had hired each of the 45 individuals naned
in the notice of intent to fine, but denied the remmining allegations
sunmari zed above and, further, alleged " “substantial conpliance'' wth
the statute and with the rel evant regul ations.

5. About July 20, 1989, " Conpl ai nant' s First Set of
Interrogatories'' and "~ Conplainant's First Request to Produce Docunents
and Things'' were served on respondent's counsel. The content of these
docunents is to sone extent discussed infra. Such docunents requested a
response within 30 days of service.

6. By letter to ne dated Septenber 7, 1989, conplainant's attorney
stated that since August 10, 1989, when | conducted a conference call
with her and respondent's attorney, she had nade repeated unsuccessful
attenpts to communicate with him and that although the requested
docunents and the responses to interrogatories were due on August 24,
1989, she had not received them She attached a notion to conpe
responses to discovery. On Septenber 13, 1989, | issued an order to
respondent to show cause, on or before Septenber 29, 1989, why that
nmotion should not be granted; failure to reply was to be deened to
constitute consent. No reply was received. On Cctober 11, 1989, | issued
the requested order to conpel responses to discovery.

7. Over date of COctober 22, 1989, conplainant averred that
respondent had failed to provide any responses to discovery, and filed
the instant nmotion for 28 C.F.R 68.19(c) relief and/or for sumary
deci sion and order. On Novenber 28, 1989, | issued an order requiring
respondent to show cause, on or before Decenber 31, 1989, why that notion
should not be granted; failure to reply was to be deened to constitute
consent .

8. Over date of Decenber 28, 1989, respondent filed a docunent
captioned "~ ~Respondent's reply to conplainant's notions for 28 CFR
68.19(c) relief and/or for summary decision and order.'' The contents of
this docunent consisted in its entirety of a request that all further
proceedi ngs herein be stayed pendi ng Chapter Xl bank-

“This admission forns the basis for my finding to this effect.
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ruptcy proceedings initiated by Covered Bridge, respondent herein, on
Novenber 11, 1989.7?

9. Over date of January 4, 1990, conplainant filed an opposition to
the request for a stay, and a docunent in further support of the notion
for 28 CF.R 8§ 68.19(c) relief and/or for summary deci sion and order

10. On January 10, 1990, | issued an order in which, inter alia,
respondent's request for a stay was denied in reliance on United States
v. Arnory Hotel Associates, 93 B.R 1 (D.C. Me. 1988). However, the order
went on to state:

The period within which Covered Bridge may file a reply on the nerits is hereby
extended until 20 days after the date of this Order. Afailure to reply within this
period will be deened to constitute consent to the relief requested by the United
States on Novenmber 22, 1989, and January 4, 1990.

No such reply has been received. By letter to ne dated February 23, 1990,
conpl ai nant's counsel requested the entry of a final decision and order
finding for conplainant on the nerits and awardi ng to conpl ai nant agai nst
respondent a civil nonetary penalty in the amobunt of $13, 250. 00.

11. Attached to conplainant's notion of Novenber 22, 1989, is the
following materi al :

a. A docunent addressed to respondent dated Septenber 29, 1988,
captioned "~ “Notice of Inspection'' together with an affidavit by INS
special agent Janes Teczar which stated, inter alia, that he had
delivered this docunent to respondent on Septenber 29, 1988. This
docunent stated, inter alia:

Section 274A of the Immigration & Nationality Act, as amended by the Inmgration
Ref orm and Control Act of 1986, requires enployers to hire only Anerican citizens
and aliens who are authorized to work in the United States. Enployer mnust verify
enpl oyment eligibility of persons hired after Novenber 6, 1986, wusing the
Enpl oynent Eligibility Verification Forml-9.

You have been selected for conpliance review and audit by the Immigration and
Natural i zati on Service on Cctober 4, 1988 ...

During this review, a Special Agent of the Service will discuss the requirenments
of the law with you and inspect your 1-9 forms. The purpose of this reviewis to
assess your conpliance with the provisions of the |aw.

b.In connection with Count | of the notice, a statenent in
Teczar's affidavit that on October 4, 1988, Alan A Fazi,an agent of
respondent, advised himthat no Forns |1-9 had been prepared for 5

2Before the bankruptcy court, Covered Bridge is represented by counsel not
associated with Thonmas H. Belote, Covered Bridge's counsel in the proceeding before
me. M. Belote's affidavit attached to his request for a stay avers that he had been
advi sed on Decenber 28, 1989, that Covered Bridge had filed for bankruptcy.
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of the 6 individuals naned in Count 1 of the conplaint or for "~Sullivan,

John Jr.'"' (Count 1 of the notice nanes "~ Sullivan, John Sr.'"').

c. In connection with Count Il of the notice, a statenent in
Teczak's affidavit that Fazi gave him on Cctober 4, 1988, Forns -9 for
the 18 individuals nanmed in Count Il of the notice, together wth what

Teczak's affidavit identifies as photocopies of such forms. As to each
of these forns, neither Section 1 nor Section 2 is properly conpl et ed.

d. In connection with Count IlIl of the notice, a statement in
Teczak's affidavit that Fazi gave himon Cctober 4, 1988, a Form1-9 for
the individual naned in Count I|Il of the notice, together wth what

Teczak's affidavit identifies as a photocopy of that form As to this
form Section 1 is not properly conpleted.?

e. In connection with Count IV of the notice, a statenent in
Teczak's affidavit that Fazi gave himon Cctober 4, 1988, a Form1-9 for
the 20 individuals nanmed in Count |1V of the notice, together wth what
Teczak's affidavit identifies as photocopies of such forms. As to each
of these forns, Section 2 is not properly conpleted.

f. In connection with the appropriate penalty:

(1) A letter to respondent from Teczar advising it that 4 of the
i ndi viduals naned in Count Il of the notice, and one of the individuals
naned in Count |V, had been admtted to the United States as visitors not
aut hori zed to work there; and that another individual naned in Count II
was not authorized to work there. Teczar's affidavit stated that he
delivered this letter to respondent on Septenber 29, 1988.

(2) A letter to respondent from Teczar, dated October 7, 1988,
stating that two nore individuals nanmed in Count |l were not authorized
to work in the United States.*

(3) A letter to respondent from John P. Wiss, an INS officer in
charge, dated Cctober 12, 1988, with a notation "~ ~personal delivery by
hand on respondent'' and the signature "~“~Raynond [illegible] S A ,"'
which states that on October 12, 1988, the INS had apprehended
TTQ@usmmo-Alves,, Ailton,'' who is not authorized to work in the United
States. Count |l of the conplaint nanes "~ Gusmao-Alves, Ailton, aka
Alves, Ailton G'' Teczar's affidavit states that on COctober 12, 1988
““we apprehended anot her unauthori zed .

S8Section 2 may not be properly conpleted either. However, Count |Il does not
all ege a deficient Section 2.

“The letter also contains such allegations as to a third individual, who is
nanmed in Count |1l. The INS |later determ ned that she was in fact authorized to work,
and so advi sed respondent. See page 5, footnote 1 of conplainant's menorandumin
support of its notions.
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alien working for respondent . . . This alien, Alton Gasnmo-Al ves [sic],
al so had on record with respondent a defective Forml-9 (See Count I|I1).""'

(4) A statenment in Teczar's affidavit that on Cctober 4, 1988, the
day of the inspection, respondent's agent Fazi stated that respondent
enpl oyed a total of 64 individuals.

12. The request to produce docunents and things, served upon but
di sregarded by respondent, includes:

6. All Forns |-9 for each enployee naned in the Notice of Intent to
Fine . . . for whom Respondent clains to have had a Form1|-9 prepared on
or before Cctober 4, 1988.

* * * * * * *

9. Al docunents reflecting referring or relating to the facts that
you claim support the allegations [in] your Answer concerning
““substantial conpliance.’

In addition, as to each of the 9 individuals identified in Teczak's
affidavit as not authorized for enploynent in the United States, the
request to produce sought docunents showi ng, referring, reflecting or
relating to (1) his enploynent eligibility or lack thereof; (2) his
imrgration status; (3) his nationality; (4) his identity; and (5) his
social security nunmber or card. The request to produce al so requested
production of docunents reflecting the dates of hire of, inter alia,
“*Sullivan, John Sr.''

13. The interrogatories received but disregarded by respondent
request, inter alia, the follow ng information

a. As to each individual nanmed in the four counts of the notice of intent to fine,
whet her he was still enployed by respondent and, if applicable, when he left or was
rehired.

b. Identification of each individual nanmed in the conplaint for whomrespondent has
prepared a Form1-9 on or before Cctober 4, 1988; identification of each such form
not presented to the INS; a copy of each such form and a statenent as to why it
was not presented to the INS

c. Each and every fact which respondent clainms to support its allegation of
““substantial conpliance."'

d. Each and every reason for any denial by respondent that it violated the I NA as
alleged in the conplaint, and each and every fact that, respondent clains, supports
such deni al .

B. Conpl ai nant's Request for 28 CFR 68.19(c) Relief

All of the conplainant's factual allegations summarized supra Part
All constitute matter as to which respondent necessarily has direct
know edge. Mor eover , conplainant's disregarded discovery requests
summari zed supra Part A 12-13, in effect asked respondent whether each
of these factual allegations by conplai nant was
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true. Accordingly, and pursuant to 28 CFR 68.19(c),°% conclude that for
the purposes of this proceeding, the factual allegations set forth in the
attachnents to conplainant's notion are to be taken as established, and
that respondent's claimof substantial conpliance is w thout evidentiary
basis. This determ nati on extends to Gusnmo-Al ves, Ailton, aka Al ves,
Ailton G, who | find is the sane individual as Ailton Gasnmo-Alves. In

addition, | find to be established the factual allegations in the
conplaint as to Sullivan, John Sr. It is true that Teczar's affidavit
states that Fazi advised him that no form I-9 had been prepared for
““Sullivan, John Jr.'' However, both the interrogatories and the request
to produce seek any Form -9 prepared for "~ “each enployee naned in the
Notice of Intent to Fine,'' which notice nanes "~ Sullivan, John Sr.''

Mor eover, because of respondent's failure to conply with those
portions of the request to produce docunents and things relating to the
9 individuals identified in Teczak's affidavit as not authorized for
enploynment in the United States, | infer (solely with respect to this
proceedi ng, and solely for the purpose of ascertaining the appropriate
nmonetary penalty for the violations alleged in the conplaint) that if
produced, such docunents would show that such individuals were not in
fact authorized to be enployed in the United States at any rel evant tine,
and that at all relevant tinmes respondent was aware that they were not
so aut hori zed.

C. Conplainant's Mtion for Summary Deci sion and O der

The federal regulations applicable to this proceedi ng provide, "~ The
Admi nistrative Law Judge may enter sunmary judgrment for either party if
the pleadings, affidavits, material obtained by discovery or otherw se,
or matters officially noticed show that there is no genuine issue as to
any material fact and that a party is entitled to summary decision.'' 28
CFR 68.36(¢c).

My action in Part B of this Oder, with respect to conplainant's
nmotion for 28 CFR 68.19(c) relief, neans that no genuine issue as to any
material fact exists as to the conplaint allegations that respondent
violated 8 U S.C. 1324a(a)(1)(B) with respect to the records of the 45
i ndividuals naned in the conplaint. Accordingly, and pursuant to 8 CF. R
8 68.36(c), the motion for summary judgnent is hereby granted wth
respect to such allegations.

My action in this respect calls for a civil penalty of at |east
$4,500. 00, with a statutory nmaxi num of $45, 000.00. 8 U.S. C

5Corrpl ainant's notion--filed on Novenber 22, 1989--thus cites the rel evant
regul ations. Effective Novenber 24, 1989, this regulation was renunbered as Section
68.21(c). 54 F.R 48601.
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1324a(e)(5). The conpl aint seeks a civil penalty of $13,250.00. 8 U S.C
1324a(e)(5) provides in part: "~ In deternining the anount of the penalty,
due consideration shall be given to the size of the business of the
enpl oyer being charged, the good faith of the enployer, the seriousness
of the violation, whether or not the individual was an unauthorized
alien, and the history of previous violations.'' | have exam ned the file
on the basis of the standards set forth in United States of Anerica v.
Juan V. Acevedo, Case No. 89100397, Cctober 12, 1989 (Robert B.
Schnei der, Administrative Law Judge), pp. 3-6. As to each count, the
penalty requested is |ess than the penalty which woul d be assessed under

Acevedo. Accordingly, | find the anpbunts requested to be appropriate--
nmore specifically, $2,700.00 under Count 1, $6,100.00 under Count |1,
$200. 00 under Count 111, and $4,250.00 under Count |V, a total of
$13, 250. 00.

Fi ndi ngs of Fact, Conclusions of Law, and O der

1. As previously found and discussed, | determ ne that no genuine
issue as to any material facts has been shown to exist and that,
therefore, pursuant to 8 CF. R 8§ 68.36(c), conplainant is entitled to
a sumary decision as to all counts of the conplaint as a matter of |aw

2. Respondent has violated 8 U S C. 8§ 1324a(a)(1)(B) in that
Respondent hired after Novenber 6, 1986, for enploynent in the United
States, the 45 individuals naned in the conplaint wthout conplying with
the verification requirenents in 8 US C § 1324a(b) and 8 C F.R
274a.2(b) (1) .

3. Conplainant is entitled to a civil nonetary penalty to be
assessed agai nst respondent in the amount of $13, 250. 00.

4. Pursuant to 8 U S.C. 8§ 1324a(e)(6) and as provided in 54 F. R
48607 8§ 68.51, this Decision and Oder shall becone the final decision
and order of the Attorney GCeneral unless within thirty (30) days from
this date the Chief Adnministrative Hearing Oficer shall have nodified
or vacated it.

Dat ed: March 2, 1990.

NANCY M SHERMAN

Nati onal Labor Rel ati ons Board

Di vi sion of Administrative Law Judges
Ham | ton Buil ding--Suite 1122

1375 K Street, Northwest

Washi ngt on, DC 20005- 3307
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